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1. Thiémchclaraﬁon ...... of Environmental - Protection.--Easement — andeoau-nctwo

&

PAGE B2/88

Covenants js made this |}-Hhany of October, 2010, by AGP Grain Muarketing, LLC
("Doclarant™), having an address of 12700 West Dodge Road, Omehs, NE 68154,

WITNESSETH:

2. WHEREAS, Declarast is tho owner of a parcel of land losated in the County of
Adams, State of Nebraska, mora particvlarly deseribed on Exhibit A attached herets and
made o part hereof (the “Property™); and

3. WHEREAS, the Property is part of the Garvey Elevator Superfund Site (“Site™),
with respect to which the U.S. Environmeatal Protectioh Agency (“EPA™), pursuant to 40
C.F.R. § 300415 of the National Qil and Hazardous Substances Pollution"Contingency
Plan ("NCP™), has initiated response actions; and o

4. WHEREAS, in an Agreement betweoen Declerant and the United States, Docket

No, CERCLA-07-2005-0268 ("Agrccment”), Declarant a

that are gencrally described ns follows:

greed to conduet certain sctions

Pay $2,050,000.00 into an Escrow Fund to be uscd for investigation and cleanup
actions at the Sitc, and implcment instittional controls to prevent cxposure fo
contaminated soil and grovadwater; and

~

5. WHEREAS, Declarant desires {o: 1) allow & permanent right of access over the .
Property to the EPA and Nebraska Department off Environmental Quality (“NDEQ”) for
purposer of implemcnting, facilitating and monitoring the’ response actions to ko

petformed at the Sitc; and 2) impose on the Property use restrictions as covenants that
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will rn with the Jand for the purpose of protecting human health and the environment;
and

§.  WHEREAS, Declarant wishes to coupertc fully with the EPA and NDEQ in the
implementstion of all response actions at the Site.

NOW, THEREFORE:

7. Declaration: Declavant, on behalf of itsclf and its successars and assigns, in
consideration of terms of the Agreement, heroby covensnts and declares that the Property

shall be subject to the restrictions on use sct forth below, and hereby agrees to altow the -

EPA or NDEQ, or both: 1) the perpstnal right to enforce said use restrictions, and 2)an
environmenta] protection eascment of the naturc =nd chawaeter, and for the purposes
hercinafter set forth, with respect to the Property. o

8. Administratiye Record: The admipistrative record for the environmental response
project reflected in this Covenant is titled Administrative Record for the Garvey Elevator
Site and available for review at: :
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Environmental Protection Agency Hastings Public Library

Region VII Records Center 517 West 49 Street
901 North 5% Street : Hastings, NE 68901

Kansas City, K8 66101

9. Purpose: It is the pmposo of this instrument to creatc an environmental casement
aud related restrictions which will run with the Jand, to facilitate the oleanup of past
cavironmental contamination and to protdct human hcalth and the 'envirorment by
reducing thetisk of exposure to contaminants, ' j

10.  Restrictions on Use: The following ‘-co"\rc:aants, couditiens, and wmibns 'apply
to the use of the Property, run with the land ind arc binding on the Declarant Unlesy
otherwige approved in writing by EPA, NDEQ, Declarant shall not; _

#) Utilize the grownd water underlying the Praperty for human nsc or
consumption; T

b) Cause or allow a disturbance of the smbsurface of the Site; and

“ ¢) Use the Property for residential purposes.”

11.  Modification of Restictionsg: The above restrictions may be modified, &

terminated in whole or in paxt, in writing, by approvel of the Declarant, the EPA and the °
NDEQ. If requested by the Declarant, such writing will be executed jn Tecordable formf )
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12. Enviropmentn] Protection Basement; Declarant herehy agrees to allow the EPA or
NDEQ, or both, an irrevecsble, permancnt and continving right of access at all
reasonablo times to the Property for the purposes of

8) Implementing any response actions at and near the Site;

b) Verifying any data or information;

¢) Verifying that no action is being taken on the Property in violation of the terms
of thig instrnent or of eny federal or stato cavironmental laws or wegulations;

d) Monitoring response actions on the Site and condueting investigations rejating
to contemination on or near the Site, including, without limitations, sampling of water
end specifically, without limitation, obtammg split or duplicate samples.

13.  Reserved Riphts of Deelarant: Decclarant hereby roserves unto 1ts::1f, ite
succeseors, and assigns, ell rights and privileges in ond to the use of the Property wh:ch
aro not incompatible with the restrictions, rights and essements granted herein,

Lipiitati ity:-Nothing-in-thiz-documnent-shall-limitor- otheﬂ#{sc
affect EPA's or NDEQ’q nghts of entry and access or their respective anthority to take
rcsponss actions wnder CERCLA, the NCP, or any other fedeeal or state faw.

15, No Public Agsess and Use: No right of access or use by the pencral public to any
poruon of the Property i3 conveyed by this instument.

16. ﬁo_t_;_gc_!igg_tg;gmm Declarant agrees to include in any instrumnent convcymg
any intercst in any portion of the Propesty, inclading but not limited to deeds, leases and
mortgagces, a notice which is in substantially the following forra:

NOTICE: THE INTEREST CONVEYED HEREBY IS SUBIECT TO AN
DECLARATION OF ENVIRONMENTAL PROTECTION EASEMENT AND
RESTRICTIVE COVENANTS, DATED » 2010, RECORDED IN THE
PUBLIC LAND RECORDS ON , 2010, IN BOOK: _s PAGE

» IN FAVOR OF, AND ENFORCEABLE BY, THE UNITED STATLES OF
AMERICA OR THE STATE OF NEBRASKA OR BOTH.

Within thirty (30) days of the date any snch instrument of conveyance is exccited,
Declarant must provide the EPA and the NDEQ with a true copy of said instroment and,
11‘ it has been recorded in the public land rocords, its recording reference.

17.  Administotive Jurisdicion:  The foderal ageoey having admindstrative
jurisdiction over the interests acquired by the Upited States by this instrument ig the BPA.
The state agency having jurisdiction over the nghta and proteehons coufcrred on tho State
of Nebrogka is tht:‘NDEQ D ‘ - -

3RT o
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18. Enforcement: The EPA or the NDEQ or both shall be entitled to enfores the
terme of fhis instrument by resorting to specific performauco or legal proccss. All
remedics available hereunder shall be in addition to any and all other remedics at law or
jn equity, including CERCLA. Enforcement of the terms of this instrument shall be at
the diseretion of the EPA or the NDEQ or both, and any forbearance, delay or omission
to exercise their rights under this instrrment in the event of a breach of any term of this
ingtnrment shall not be decmed to be a waiver of such term ox of any subsequent breach
of the same or any other term, or of any of the rights under this instrument,

19. Damages: The EPA or the NDEQ or both shalt be entitied to recover damages for

violations of the terms of this instrament, or for any injury to the removal action, to the
public or to the epvironment protected by this jnstrument.

20, Waiver of Certain Defenses: Declarant hereby waives any defense of Iaches,
estoppel, or prescription.

21. Covenants: Declarant hercby covenants to and with the United Smtes and its
assigns, that the Declarant ie Jawfully seized in fee simple of the Property, subject to
casements;: resiriciions and reservetions of recard, and any lens or encumbrances

currently of record, thias the Declatisit s good and lawful right and power to selland
convey it or any intercst therein, that the Property is free and clear of encumbrances,
cxcept those eurrently of record.

22.  Replacement by NUECA Document: It is anticipated that this Declaration of
Environmentsl Protcotion Easentent and Restrictive Covenants may be replaced by a
similar Environmental Protection Basement and Declaration of Restrictive Covenanta that
will conform to the requirements of the Nebraska Uniform Environmenta] Covenants Act
CNUECA”)., When suck document is filed, it shall by its filing yender this instrument
terminated ‘and the terms of the NUECA. document will be controlling wpon its filing in
the Adamg¢ County Land Records. However, until the filing of the NUECA dacument,
this instrumocnt shall yremain in full force and cffect

23, Notices: Any notice, demand, requeet, consent, approval, or communication that
any party desires or is required to give shall be in writing and shall cither be served
personally or scut by first class mail, postage prepaid, addrossed es follows:

Decclarant:

AGP Grain Marketing, LLC
Attu: Legal Department
12700 West Dodge Road
Omaha, NE 68154
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EPA:

Exnvironmental Protection Apency

Atin; Chief, Iowa/Nebraska Ramedial Branch
Superfind Division

901 Narth 5 Street

Kansas City, KS 66101

NDEQ:
Nebraska Department of Environtmental Quality

Attn: Remediation Scction
1206 N 5t., Suite 400
Lincoln, NE 68509-8522

24, Gen visions:
a) Congrolling Law: The intarpretation and performance of this instrument

ghall be govemed by the laws of the United States or, if there arc no applicablo federal
laws, by the lawa of tho Stato of Nebraska.

b) Liberal Congtruction: Any peneral rule of construetion to ﬂm contrary
notwithsanding, this insirement ghall be liberafly constrized in favor of the grant to effect
tho purpose of this instrument and the policy and purpese of CERCLA, 42 U.8.C. § 9601
et seq, If any provision of this instrument is found to be ambignous, an interpretation
consistent witls the purpose of this isirument thet would render the provision valid shatl
be favorsd over any interpretation thet would render it invalid,

c) Scverability: If any provision of this ingtrument, or the application of it to
any person or cireumstance, is found to be invelid, the remeindor of the provisions of thia
instrument, or the application of such provisions to persons or circumstanees other than
those to which it is found to be invalid, as the case may be, shall not be affected thereby.

d) . Entire Actcomont: This instrnent sets forth the entire agreement of the
parties with respeet to rights and restrictions crested herby, and superscdes all prior
discnasions, negotiations, undcrstandmga, or ‘agroementy relating thereto, all of whmh are
metged horein,

€) No Forfeiture; Nothing contained herein will result iz a fo:felturc or
reversion of Declarant’s title in any !.‘cspoct

f) - ‘Successors: The covenaats, terms, conditions, and restretions of
instrument shall be binding upon, and inure to the bencfit of, the parties heroto and the
vespective porsonal representstives, helrs, successors,’and assigns snd shall continue 28 a
servitude running in perpetuity with the Property. The term “Declarant”, wherever used

-herein, and any propouns used in place thereof, -shall-include the persons and/or entities

named st the beginning of this document, identified a3 “Declarant” and fheir personal

5
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reprosentatives, heirs, successors, end esgipns.  The riphts of the Declarant under this
instrument are frecly essignable, subject to the notice provisions hereof,

3] Torminati i d Obligaiions: A party’s rights and obligations
under this instrument terminate upen transfer of the party's interest in the Propermy,
cxcept that lisbility for acts or omissions ocourring prior to transfer shall murvive transfer.

k) Captions: The captions in this instrumnent have been inserted solely for
conveniepce of reforence and are not & part of this instrument and shall have no effect
upon construction or interpretation.

IN WITNESS WHEREOF, Declarant has causcd this Agrecment to be signed in
its name,

Executed thia _l\f day of October, 2010,

AGP Grain Marketing, LLC

By:4 :
/T, Kocith Sphdider, e e e | .
Scorctary/Treasurer %‘
Xewre -

STATE OF NEBRASKA

)
}ss
COUNTY OF DOUGLAS )
Or this _}t_ day of October, 2010, before me, the undersigned, 2 Notary Public
in and for the State of Nebraska, duly commissioned and sworn, personally appearcd I.
Keith Spackler, known to bo the Secretary/Treasurer of AGP Grain Marketing, LLC, the
limited liability company that executed the foregoing instrument, end acknowledpged the
said instrument to be the free aud voluntary act and deed of said limited liability

company, for the uses and purposes therein mentioned, end on oath stated that they ars
authorized to-executc said instrument.

Witness my hand and official sea] hereto affixed the day and yesr written Above.

__._________:-
GEERANL NGIARY ~ Stolo o Metrmsis
LARFIY L. STEIEA
My Cour. B, M 12,2010

DAL ensmKLarry A 7P Gradit Mivksllen\Careny oA OF Bavirorrmeaial Fiazemon 1o A, vl fnce
‘

My Commission Expires: Y[ 13,

6
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A tract of lend comprising a pert of the Northwest Quarter (NW1/4) of Section 23, Township 7 North, Range 10
West of the 6% P.M,, said tract being more particulatly described as follows:

With reference to the Northeast corner of said NW 1/4; thence running S 86°49' 03" W on theNorth line of said NW
1/4 for a distance of 436.32 foet; thence 8 00°10°08" B for 60.00 fect to a point on the Southerly right-of-way line
of U.S, Highway #6, said point also being the actual POINT OF BEGINNING; thence coptinuing 8 00° 10'08" E
for272.57 feet; thence N §9° 49" 17" E for 194.51 feet to n point on the Westerlyright-of-way line of the Burlington
Northern and Sante Fe Railway; thence 8 21° 11' 46" W on said right-of-way for 2485.27 foct to a point on the
South line of said NW 1/4; thence § 89° 44' 25" W on the South line of said NW 1/4 for a diztance of 1462.52 fest
to 2 point on the Easterly right-of-way line of Marion Avenue, seid right-of-way line boing 33.00 feet Easterly from
the West line of s2id NW 1/4; thence on an assumed bearing of N 00° 00’ 00" E on said right-of-way line, parallel
with and 33,00 fect Easterly from the West line of said N'W 1/4 for 2316.23 feet; thence N 89° 49' 15" E for 145.08
foct; thence N 00° 01' 46" E for 273.0} fest to a point on the Southerty Tight-of-way line of said Highway #6; thence
N 89° 40" 03" E on said right-of-way line for 1185.61 foot; thenee § 11° 57 18" W for 297.73 fect; thence N 85°
48' 44" R for 598.68 feet; thenee N 11° 57' 39" E for 267.68 feet to a.point on the Southerly right-of-way line ofsaid
Highway #6; thence W 83° 49' 03" E on. gaid right-of-way line for 236,25 fest to the POINT OF BRGINNING, said
tract containing 110.269 acres more or less, wn Adarns Co,; NE.
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