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ENVIRONMENTAL COVENANT

This Envxronmental Covenant is executed this 30 day of June, 2015 by and between

76-2613

RECITALS:

A. Grantor Columbus Industrial Site LLC is the owner of real property {(Property) in the. City éoff :
Columbus, Platte County, Nebraska. The Property, and a capped area and ‘monitoring wells
on it, are depicted in Appendix “A” to this Covenant. The Property is legally déscﬁbgd ias. .

follows: |
LOT 1 EXC N27, All Lots 2-3-4-5-6-7 & NI37 LOT 8, BLK i, GOLUMBUS

: INDUSTRIALSITE, COLUMBUS, PLATTE COUNTY, NEBRASKA
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A .Columbus Industrial Site LLC, Grantor, and Columbus Industrial Site LLC Holder/Grantee, -
- purstiant to the Nébraska Uniform Environmental Covenants Act, Neb. Rev. Stat, gg 76-2601 10



In 1989 and 1990; a series of environmental mvesugatlons pursudnl to the Resouice
Conservation and Recovery Act (RCRAY were conducted at the Property under oversight by
~ the Nebraska Department of Environmental -Control (NDEC), the predecessor agency to .
 NDEQ. The investigations documented elevated concentrations of metals fir
mietals and volatile.organic compounds in ground ‘water on site, cadmitim at a ¢oncentration
over the drmkmg water standard in monitoring well MW-1, and cadmium at action levels at
an.outdoor container storage area. At the outdoor container storage area soils were amended
with.lime to limit the mobility of the metals and the area was capped w1th six inches-of clay -

Holder/Grantee is: Columbus Industrial Site LLC.

. The Agency is, collectwely, the United States Environmental Protection Agency (EPA) and
the Nebraska, Department of Environmental Quality NDEQ). All notices o, appiovals by, ot
rights exercised by the Agency under this Environmental Covenant shall mean notices to,
‘approvals by-or-rights exercised by both EPA and NDEQ.

. Several businesses have operated at the Property, beginning in 1946. In. 1‘98'2;"" 'a“b‘usiness at

the Property consisted of manufacturing and jpainting sheet metal products. Currently the
Property is leased by different businesses, and is zonéd industrial by the;City of Columbus

'.Nebraska

1

and three ifiches of gravel.

In 1995 a RCRA Facility Assessmcnt (RFA) was conducted at thc Propcrty undcr over31ght

‘(SWMUS)‘ and, tw_o areas of concern (AOCs),, of whlch one of the SWMU.S ,a_n_d both of the. ,

AOCs were known fo have released hazardous c'onsti’iuents The RFA récommended limited

ground ‘water sampling in the former outdoor coritainer storage area, ‘soil .and ground watef
sampling -at: a the - gasoline underground storage tank basin, and soil isamplmg around the '

périmeter of araw materials storage area.

. In 2009 and 2011, EPA, via its various contractofs, and in 2014, the Graritee, via its

contractor, ‘completed lrmlled supplemental samplmg activities at -the. facility- to assess -
~ énvironmeéntal conditions in areas identified in‘the RFA. The ¢clay cap 'was determined to be

in good: condition and cadmium levels in groundwater were relatively low, declining, and

.localwed - b

On 'Eebruaify 25, 2015, EPA issued its recommendation that proposed no. further RCRA .
‘corréctive action, with controls. The controls are the Activity and Use Limitations under this
Environmental Covenant for limiting future use to industrial/commercial uses; res,’niicting-:tbe
installation of drinking water wells, restricting intrusive activities on. the capped portion of -

the site, an obligation to maintain the cap, and notification and access provisions.
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NOW, THEREFORE,

" Grantor hereby declares that the Property will hereinafter be bound by, held, sold and
_conveyed. 'siibj'ec't‘ ‘to the terms, conditions, obligations, and restrictions. set forth hérein; which

will run with the land, in perpetuity, unless amended or terminated pursuant to Paragraph 1‘0 o

. bclow _

.

1L ‘.Igpresent;rt’ihps; and Warranties. Grantor warrants to the other signathiés to thisiCovenant
that:- ' '

N It is the sole fee title:owner of the Property;

b. It holds sufficient fee title to the Property to grant the. rights and mtcrcsts

' descrrbed in'this Environmental Covenant free of any conflicting legal and eqtiitable claims;

¢.  That it has identified all other persons=holding legal, or equltablp interests, - -

including; but not limited to, contract buyers, mortgage holders; other consensual lienholders and
lessees, and secured their consent.

12, Pugpose The purpose of this Environmental Covenant is to ensure ptotéction. of liuman

»'health and ‘the énvironment by minimizing the potentlal for expostie to: contamination that o

rémains on.the Property and to ensure that the Property is not developed, used, or-operated i ina
manner mcompatlble with the approved remediation.

)

. Running w1th the Land. The Environmental Covenant is perpetual and conveys to- the
Holder/Grantee real jproperty rights that will run with the land, and gives to'the Agency the right -
- .. to: enfor¢é the: activity:-and use limitations described in' Paragraph 4. The terms,. condltlons,

'obhgatlons and lumtatlons in '[h]S Environmental Covenant are bmdmg on the Grantor 1ts o

,emltrgs Qb,tal_mng: or succeedmg to any right, tltle or mterest in the P.rope_rty aﬂer _the effectlve‘ :
date of this.Environmental Covenant. All real estate, lots; or parcels located within the Property -

-are subject to the terms; conditions, obligations and limitations.in this Envitonimental Covenant.

- Acceptance of any conveyance, transfer, lease or sublease of the Property; or part thereof,. will -

bind each transferee, its heirs, executors, successors, transferees and assigns to the terrs,

condltrom,, obhgattons and-limitations during their-rcspective period-of ownershrp or: occupancy, o
as appllcable Notice of any transfer of any interest in the Property must be promptly prov1ded to ~

the Agency by the transferor. The Grantor is bound by the terms, conditions, obhgatlons and"

limitations, it this Environmental Covenant; only during its period of ownershlp or occupancy :

afler the ¢ffective-date. This Environmental Covenant in no way amiends, modifies, limits; ot

releasés the Grantor from its duties and -obligations under the approve_d‘ environmental r.e;sp,onse, o

‘projeet ot action.

-, Activity and Use Lirmitations. The Property is subject 10 the followmg actlvrty and use

11m1tat10ns

a. Owners of the Property shall notify all occupants. o tenants of the

Property of these Activity and Use Limitations and shall condition -all occupancy and

614

\



U . . . - i rrviam e e . A emlo reamr Bt s b ke demnie A e e g A

tenancy on compliance with these Activity and Use Limitations. Failure by any occupant
or tenant to .comply with these Activity and Use Limitations does not excuse. compllance

by the: then existing owner with these Activity and. Use Limitations.

b. The Property shall not be used for any purpose other than cominercial or
industrial. The Property shall not be used for residential use or use where childrén may be

present: for extended periods of time, including school or day care.

. Except for monitoring wells authorized by the Agency;: tistallation. and/o-
iise of wells for potable water supply, for human or animal consumption, is prohibited.
Existing monitoring wells located on the Property shall not be abandoned or closed

without the.approval of the Agency.

d. Owner shall maintain the integrity .of the capped arez,: mcludmg but not
limited to' maintaining-the gravel cover and preémptly repairing any €rosion.or other

damage. Excavation or construction activitics that may disturb in any way, 1nclud1ngA
construction on top of or adding fill materials to, the capped areaas, deplcted ‘in Appendix.
“A” to. this Covenant are prohibited unless such. excavation or construction shall have:
prior ‘wiitten approval by the Agency, unless the excavation or construction is part .of an
Environmental Response Project that has been approved by the Agericy. The Agency
shall be given not less than 30 days prior notice of the planned activities. Such priot: -
* notice and :approval is not required for emergency circumstances, in-which case notlce;

must be:given as soon as possible.

é. If during the time of its ownership, teriancy or ‘ocﬁcdp'ancy;'_“t}ie OWNET, .. ‘

tenant, or occupant observes or is given notice that some other party, including butnot .
limited to a utility easement holder, is, without Agency approval required under thiese
activity and use limitations, undertaking either emergency or non-emefgency excavation '
‘or construction activities in the capped area, shall (i) promptly prov1dc a,copy to such
other party engaged in such activities of these Activity and Use Limitations; (11) promptly:
dnotlfy :such other party that all appropriate and necessary assessments: and precautlons:. ‘
should be: taken prior to such activities, including. but. not limited to- employee protection.
and hazardous -substance management; (iii) promptly notify the Agency of the' other
' »party s activity:or planned activity and contact information for such: othe party, if known H
and (iv) promptly notify such other party that the materials generated.at or from the= ’
excavation or construction activities must be properly managed as may-be: ftequired: by
law; making all appropriate and necessary assessment prior to such ma_na‘_g“‘er'nenti.- ;

t

5. Compliance Reporting. One year from the effective date of this' Environmental
Covenant, and' on an annual basis thereafter until such time as this Environmental Covenant is
terminated, the then-current fee simple owner of the Property. shall submit.to-the Agency written
documentation verifying that the activity and use limitations remain in place and are ‘being

~ complied with. Any signatory to this Environmental Covenant shall notify: the. Agency vas,fso,on
as possible of conditions that would constitute a breach of the activity and use. limitations,
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6. “Enforcement, The terms of this Environmerital Covenant may be eniforced in a- ClVll

action for’ myuncttve ot .other equitable relief by the signatories and those persons authotized by

and ine accordance w1ttheb Rev Stat §76- 2611 1ncludmg but not hmlted to Grantor, Grantees

' subsequent enforcement by any 31gnatory and shall not be deemed a waiver of the 31gnatory $
Anght to ‘take :action to eénforce any non-compliance. Nothmg in this Environmental ‘Covenant
shall restrict: o limit the Agency from exercising any authorlty under apphcable law.. The
prevailing party in any action to enforce any provision of this Environmental Covenant is entrtled
‘to recover all costs of such action, including reasonable: attorney fees. Any: Holder/Grantee and
- the Agency shall be entitled to recover damages for v101at10ns of this Envirenmental Coverant ot
for ahy injury 0. the remedial action required by the Agency, to the public or to the environment
protected by this Enyironmental Covenant.

7 nghts of Access: The Grantor and any thcn-current owner hereby grants’ to the.
‘ Agency and to their agents, contractors, and employees, the right of access 10 the: ‘Property to
inonitor compliance with the terms, conditiotis, obligations, and limitations of this
Environmerital Covehant. Nothing in this Envirotimental Covenant shall limit ot otherwise

affect the Agency’s ‘right of entry and access or the: Agency’s authority to. take response actronsf

under applicable law: ;

, 8: Notlce upon Convevance Each instrument hereaﬁer conveying any interest in the
Property or any poftion of the Property, including but not limited to, déeds; leases and.

mortgages, shall confain a notice of the activity and use limitations set forth in this
Environmental Covenant, and provide the recorded location of this Environmental, Covenant
The:notice shall be in substantlally the form set forth below. Within thirty (30) days-of the date
any such. instiument of conveyance is executed, the Grantor or then-owner. thust: provide ‘the:
Agency ‘with.a.certified copy of said instrument and its recording reference in the Platte County’
Reglster of Degds.. : :

- NOTICE THE INTEREST CONVEYED HEREBY IS SUBJECT TO. AN
ENVIRONMENTAL COVENANT DATED. " , RECORDED IN THE OFFICE OF
THE REGISTER OF DEEDS OF PLATTE COUNTY NEBRASKA ON . ,» IN

BOOK __ - ,.PAGE" . THE ENVIRONMENTAL" COVE? ANT CONTAJNU THE',--’

: FOLLOWING ACTIVITY AND USE LIMITATIONS::

Q.. ‘Owners -of the Property shall notify all occupants ‘or° tenants of the;
Property of these Activity and Use Limitations and shall condition all: occupanéy and.
‘tenancy on.compliance with these Activity and UseiLimitations. Failure by atiy occupant

. or’tenant.to comply with these Activity and Use Limitations ‘does not excuse compliance:
by the then existing owner with these Act1v1ty and Use: Limitations.

b. The Property shall not be used for .dny- purpose other” than cothmercial or
, ;1ndustr1al ‘Thé Property shall not be used fotrésidential use or use:whéte children may be-
present for extended periods of time, including schgol or day care.

o
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Ci. Except for monitoring wells authorized by the Agency, installation-and/or
use of wells for ;potable water supply, for human-or animal consumption, is prohibited.
Existing ‘monitoring wells located on the Propetty shall not be abandoned or closéd
‘without” the approval of the Agency. e

_d. ‘Owner shall maintain the mtegnty of the capped area, including but not;
limited to mamtammg the gravel cover and promptly repairing any -erosion or other:
.damage Excavation or construction activities that' may disturb in. any ‘way, 1ncludmg; .

constriiction on top of or adding fill materials to, the capped area as. depicted in. Appendlx
““A” to this Cevenant are prohibited unless such excavation or construction shall have
‘prlor wrltten approval by the Agency, unless the. eXcavation or construction is part: of an
' ‘Response Project that has ‘been: approved by the Agency The Agency

. ;shall be.g1ven not less than 30 days prior: notice of ‘the planned aciivities. ‘Such priof.

" notice dnd approval is.nct required for emergénc y cifclifnstances, m whlch ¢ase notice
must be: glven as soon.as possible. ' 5

e If during the time of its ownership', tenancy or occupancy, the owner,

tenant,-or occupant observes or is given notice that some other party, including but not
limited to a tility easement holder, is, without. Agency approval required undet thes¢
activity and use limitations, undertaking either emergency or nori-€mergency excavation.

or construction. activities in the capped area, ‘shall, (i). promptly provnde a copy'to such

other party engaged in-such activities of these Aet1v1ty and Use Limitations; (i) promptly '

notify such .other party that all appropriate and ‘necessary assessmeénts.and precautlons:
'should be: taken prior to such activities, mcludmg but not limited to employee protection.
and ‘hazardous. substance management; (111) promiptly notify the Agency of the: othér
party s activity or planned activity and contact information for.such other: ‘party, if known; -

. promptly notify such other party that the materials generated at or from the

excavatlon or construction activities must be properly managed as may. be- tequired by"

law, makmg all appropriate and necessary assessmeht prior-to such management

9. Wawer of ‘Certain Defenses. The persotis and ‘entities bound by thlS Envxronmental’

Coveéniant hereby waive any defense to the enforcement of this Environmental Covenart based

on. iaches, estoppel stattite of limitations, or prescription:

¢

10. ~..Amendment and Termination. Amendment or termination ;_of"tlii's' "Environmental

| Covenant shall comply with Neb. Rev. Stat. §76-2610; The tefms of this. Environmental

Covenant may be modified or terminated by written consent of the Director, Air -and Waste
Management Division (or successor) of the EPA, the then-current fee 51mple title owner, and all

original: 51gnator1es unless exempted by Neb. Rev. Stat. §76-2610. The amendment or
termination is not effective until the document evidencing consent of all niecessary persons. is:

[}
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~ properly recorded. If not by consent, any amendment or termination -of this Environmental.
covenant:shall be:as provided by Neb. Rev. Stat. §76-2609-and such additional terms.as specxﬁed‘
in this Environmental Covenant. As provided in Neb. Rev Stat. §76- 2610(c) except for an.
assignment undertaken pursuant to a governmental reorganuahon a551gnment of an
environimefital.covénatit,to a new holder is an amendment. . :

©



11, Severabﬂi’t’y If any provision of this Environmental Covenant is found to be
unenforceable in any respect the validity, legality, and enforceablhty of the: remalmng' ‘

. provmons shall:not in.any way be affected or impaired.

‘ 12 Captions. The captions in this Environmentgdl Covenant are for'convemence and

reference: only and are not a part of this instrument and shall have no effect upon construction. or' :

1nterpretat10n

13. Governmg Law. This Environmental Covenant shall be governed by and: mterpretedf ‘
in.accordance with:the laws of the State of Nebraska.

14, Rccordatxon Within thirty (30) days after the:date of the Agency s approval of thls_ V
Env1ronmental Covenant, the Grantor shall record the Environmental ‘Covéndnt, iin: the Same
mannéras d.deed to the:property, with the Platte County Register of Dezds. ' T

.1:5. .Effectwe.Date. The effective date of this Environmental Covenant is.the dete ,uponj
whichr the fully-executed Environmental Covenant has been recorded as :a deed record for the
Property ‘with the Platte County Register of Deeds, '

16. ‘Distribution of Environmental Covenant. Wlthm 60 days of the effectlve date; the.
- Grantor. shall distribute a file- and date- -stamped copy of the: recorded Env1ronmenta1‘ Covenant to
‘each person identified in Neb. Rev. Stat, §76- 2607(a) and- §76 2608(c).

17. . Notice: Unless, otherwise notified in wrltmg by the Agency, any - document or
commumcatlon requlred by this Environmental Covenant shall be submitted to:

Asto'EPA:

Air-and Waste' Management Division

‘Waste Remediation and Permitting Branch

‘United. States Environmental Protection Agency, Region 7
11201 Renner Boulevard

Lenexa, KS 66219

As toNDEQ:

Remediation Section

‘Waste Management-Division

Nebraska Department. .of Environmental Quality

P.O: Box 98922

Lincolri, NE 68509-8922

[REMAINDER OF'THIS PAGE IS INTENTIONALY LEFT BLANK]
[SIGNATURE PAGES FOLLOW]
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IN ' WITNESS WHEREOF,

. - STATE OF NEBRASKA
~COUNTY OF PLATTE

"The; foregomg instrument was acknowledged before me this .

the parties hereto have'executed this instrument above.

COLUMBUS INDUSTRIAL SITE LLC
By: /W / ) 27
RobertW Mead _
Title: Manager , ' L , \

)
)
)

20 day of Jine, 2015, by

Columbus-Industrial Site LLC by proper authority and that the instrument was the act of the LLC
for the purpose therein stated. :

Notary Pu ) .1c

619

Robeit W. Mead, the Manager of the Columbus Industrlal Slte LLC, havmg dcknowledged that :
‘he/shie held the position or title set forth above and that fie/she slgned the instrument on behalfiof
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CIN WITNESS WHEREOF, the parties hereto‘.have; executéd this instrument tabqv;e.

'FOR HOLDER/GRANTEE:

COLUMBUS INDUSTRIAL SITE LLC o

By: /

Robert W. Mead
Title: Manager

. STATE OF NEBRASKA )

COUNTY OF PLATTE ) .

The foregomg instrument was acknowledged before me this _%day of June, 2015, by ’
Rebert W..Mead, the Manager of the Columbus Industrial Site LLC , havmg acknowledged that

§he/she held the posxtlon or title set forth above and that he/she mgned the mstrument on behalf of :

' ssmmm mmmma At e ?.
- | -.‘. 12,2019 Notary Publlc |
.
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- IN'WITNESS WHEREOF, the parties hereto have executed'this instrumentabove.
FOR AGENCY (EPA):

UNITED STATES ENVIRONMENTAL PROTECTION-AGENCY

By: _\ Mo a A
Becky Weber <
Director
Air and Waste Management Division
STATE OF KANSAS )
, ' ) .
- COUNTY OF JOHNSON ) SR

The foregoing instrument was acknowledged before me this a' i"”\day of Julh

' 2015, . by Bécky Webet, the Director of the United States Environmental Protectlon ‘g -
' Reglon 7, Air and Waste Management Division, having acknowledged, that she holds the

position. set forth. above and that she signed the instrument on behalf of ‘the Umted Statés

muxm

‘* w»’ﬁf‘é‘m ts /- ( %{/ /} W |

Notary Public

621

- Envirenmental Protection Agency by proper authority. and that the mstrument was theact of such
,entlty for the: purpose therein stated.



IN WITNESS WHEREOF, the parties hereto have executéd this instrument above.

- FOR.AGENCY (NDEQ): ' S

NEBRASKA DEPARTMENT OF ENVIRONMENPAY. QUALITY

By: Z ' lﬁ'&ﬁ
.._‘wv\ M#-\C.\( /
D ctor "
* STATE OF NEBRASKA )
L ' )
COUNTY'OF LANCASTER )

The foregomg instrument was acknowledg,ed before me this llp_ day of L Jw L 1 .
2015, by _ v , the Director of the Nebraska Department of Envirohmental Quahty,

having acknowledged that he holds the position set forth above and that he signed the mstrument; .
~on ‘behalf of the Nebraska Department of Environmental Quallty by proper authotity and that the; ‘
" instrument was.the act of such entity for the purpose therein stated. A

Notary P@
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Appendix “A”

[Appendix A begins on'the following page]
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